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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 88-142-D
ON BEHALF OF THI RTEEN
COVPLAI NANTS, Ada Quarry & Pl ant
COVPLAI NANT
V.

| DEAL BASI C | NDUSTRI ES, | NC.
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Lasher

The parties have reached an am cable resolution of this
matter and on July 28, 1989, filed their notion for approval of
settl ement.

Pursuant to their settlement agreenent, the parties reached
the foll owi ng accord:

1. Respondent agrees (a) not to inmpose requirenents or
restrictions upon its enpl oyees solely due to the enpl oyees
filing of State Wrkers Conpensation clainms based on disabilities
al | egedly caused by hazardous conditions existing in their work
environnment, (b) to conmply with the provisions of Section 105(c)
of the Federal M ne Safety and Health Act, and (c) that the
enpl oynment records of the individual conplainants will be
conpl etely expunged of all references to the circunstances
i nvol ved in these matters.

2. Respondent agrees to submit to the counsel for Petitioner
(Conpl ainant) a certified or cashier's check payable to
i ndi vi dual Conpl ai nant R. Gene Myers in the amount of $637 |ess
statutory deductions for FICA state and federal tax w thhol ding
in full settlenment of a claimfor backwages due to R Gene Mers
arising fromhis five-day suspension for failing to conply with
Respondent's work rul es regardi ng respiratory and noi se
protection. This payment in no way prejudices R Gene Mers'
right to pursue his allegation of discrinm natory discharge.
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3. Respondent agrees to submit to the "M ne Safety and Health
Admi ni stration-Labor” (O fice of Assessments, 4015 W/ son
Boul evard, Arlington, VA, 22203) a certified or cashier's check
in the anpunt of $11,000, which civil noney penalty represents
the full penalties to be assessed agai nst Respondent in
connection with all conplained of activity, excluding discharge,
asserted by conpl ai nants.

4. Petitioner agrees to withdraw from prosecuting its clains
of discrimnatory di scharge. Conplainant (Petitioner), i.e., the
Secretary of Labor, after further review and eval uation, has
determined that there is an insufficient basis for the Secretary
to proceed with the claimof discrimnatory di scharge of any of
the conpl ai nants. Pursuant to the parties' agreenent, the
i ndi vi dual conpl ai nants have been advised of this decision by the
Solicitor's Ofice and have been informed that they can reserve
their statutory rights to proceed i ndependently. Accordingly,
upon di smi ssal of the Secretary's case, the conplainants are to
be afforded their full statutory rights pursuant to 30 U S.C. O
815(c)(3) and 29 C.F. R 0O 2700.40(b), 41(b) and 42(a). See Rol and
v. Secretary of Labor, 3 MSHC 1770 (1985).

(Conmpl ai nant and Respondent have agreed that the Secretary
of Labor's withdrawal shall not prejudice the rights of the
i ndi vidual claimnts to pursue, pursuant to 30 U.S.C [ 815(c)(3)
and 29 C.F.R 0O 2700.40(b), 41(b) and 42(a), their allegations of
di scrim natory di scharge).

5. Each party has agreed to bear its own fees and ot her
expenses incurred by such party in connection with any stage of
t hi s proceedi ng.

6. The parties have agreed that, except for actions under
the Federal M ne Safety and Health Act, none of the foregoing
agreenents, statements, stipulations and actions taken by
Respondent shall be deenmed an admi ssion by Respondent of the
al l egations contained in the Conplainant's (Petitioner's) charge
or the conplaint filed by the Petitioner or the Mtion to Approve
this settlenent agreenment. The agreements, statenents,
stipulations, findings and actions taken herein are nmade for the
pur pose of am cably and economically settling disputed issues of
fact and | aw and they shall not be used for any purpose except
for proceedings arising under the enforcenent of the Federal M ne
Safety and Health Act or the terns of their agreenent.

It is concluded that the settlenent reached is appropriate
and such is here approved.
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ORDER

(1) The Conpl aint herein is dismssed with prejudice except
as to any charges of discrimnatory discharge brought directly by
i ndi vi dual conpl ai nants which shall be w thout prejudice to any
rights that they nay have pursuant to statute, 30 U.S.C. Section
815(c) and 29 C.F.R Sections 2700.40(b), 41(b) and 42(a).

(2) Wthin five working days of receipt of this order of the
Adm ni strative Law Judge approving the Settl enment Agreement,
counsel to the Secretary of Labor will send to each conpl ai nant a
copy of the order and settlenment agreement, certified mil,
return recei pt requested. This action by the Solicitor shall be
the formal notification of withdrawal pursuant to 30 U . S.C. 0O
815(c)(3) and 29 C.F.R [ 2700. 40(b).

(3) Respondent, shall pay a civil penalty totaling
$11,000.00 to the Secretary of Labor within 30 days fromthe date
her eof .

(4) Wthin 30 days fromthe date of issuance hereof,
Respondent shall pay to R Gene Myers back pay described herein
($637.00 | ess deductions).

M chael A. Lasher, Jr.
Adm ni strative Law Judge



